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4. a COURT of GENERAL SESSIONS 
of the Peace, holden in and for the City , 
and County of New-York, at the City- 
Hall of the said City, on Monday, the 7th 
day of .Ipril, in the year of our Lord | 
one thousand eight hundred and seven- | 
teen— \ 

PRESENT, 
The Honourable 
JACOB RADCLIFF, Mayor, 
JOHN B. COLES, and ¢ 
JONAS MAPES, § 
GRAND JURORS. 

Wirriam L. Vanpervoonrt, Foreman. 
Sawer Martin, Joun G. Cooke, 
Jous Corgan, Joun Youngs, 

Joun Witson, Preserven Fisn, 

Josep S. Bratvero, Jawes Drake, 

GersHomM SuMirH, ApranaM Bocert, 

Danien SuLtivan, Joun Butkiey, 

licxny Laverty, Axprew Oanen, 

Lewis Harrman, Abnexanper Fars, 

Ouiver H. Hicxs, Moses Jupan. 

(LIBEL. ) 
WILLIAM COLEMAN’S CASE. 

Maxwetei and J.C. P.Sampson, Counsel 

for the prosecution. | 

Defendant in pro. per. and Price, Coun- | 

sel for the defendant. 


Malice is essential to support a criminal prosecu- | 
tion for a libel; and, although the implication of | 
malice is, prima facie, supposed trom the pub- | 
lication of libellous matter, yet the defendant 
may rebut such implication, by showing that | 
such publication was not made maliciously. 

Where a publication in a public newspaper, upon | 
which a prosecution for a libel was founded, 
contained the charges of kidnupping and cruelty, | 
agamst the prosecutor, and a postscript was | 
added, retracting the fipst, but reiterating the 
second charge, and the defendant, on the trial, | 
proved certain acts committed by the prosecu- | 
tor, though not precisely as |.id in the publica. | 
tion, but sufficient to support the charge of cru- 
elty in general, it was held that the whole must | 


be taken together, the latter as doing away the | 
former; and that, as to the charge of cruelty, 
should the jury believe the facts detailed in the , 
testimony sufficient to support that charge, it | 
would be their duty to acquit the defendant. | 


The defendant, the editor of the Evening | 











— 


Post, was indicted for a libel published in 
that paper, of and concerning John C. Hat- 
fieid, on the 4th day of November last, in 
the words and figures following : 

* Kidnapping and crueity.— The following 
brutal transaction took place the day before 
yesterday, in this city: the particulars are 


‘eft with us in writing, supported by a re- 
| spectable name. 


** About 3 o’clock on Saturday afternoon, a 


| man by the name of John C. Hatfield, came 


from Elizabethtown, in a boat, to this city, 
and taking his stand at the Whitehall slip, 
accompanied by two of the city marshals, 
waited for the arrival of the ferry-boat. As 
soon as she came into the dock, he instantly 
boarded her, and knocked down a free black 
man, named Cato, who officiated as ferry- 
man, and with the assistance of the two offi- 
cers, tied his bands behind him, and then 
proceeded by violence to force him out of 


_ the boat, round to the other side of the slip, 


where his own boat was lying, into the bold 
of which he plunged him, head foremost, 


like a dead dog, from the wharf, jumped on 


board, fastened down the hatches, and made 


‘immediate sail for Elizabethtown-point. 


There were many people on the Battery, 
who, seeing the black man forced along, all 
covered over with blood, would, probably, 
have interfered, but the appearance of the 


| two officers, giving the transaction the com- 
| plexion of being done by authority, de- 


terred them. 

‘It seems this Hatfield, some years since, 
purchased Cato from his master in this state, 
and took bim with him to New-Jersey, 
where he received his services for between 
five and six years ; when Cato was intormed 
that Hatfield had no claim to him, nor his 
former master neither, for that by a law of 
this state the selling him out of the state 
gave him his freedom. Of this he acquaint- 
ed Hatfield, and left him. He then came to 
this city, and engaged last spring as a lerry- 


|| man ; he took charge of one of the Elizabeth- 
| town boats, being regarded as a very hon- 


est, sober man, and perfectly competent to 
his business. The question of his fréedom, 
after being examined into by Hatheld, was 
given up, he declaring himself satisted. 
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«“ P. S, Since the above was in type, our 
jnformant has called again to inform us that 
Hatfield acted under a warrant from the 
governor uf New-Jersey, backed by our 
own executive, and seized Cato on a charge 
of felony, the grand jury of New-Jersey 
having found a bill against him for stealing 
his wife, who stands precisely in the same 
situation with himself, having become a free 
woman, in consequence of being sold out of 
the state. This gives the transaction a some- | 
what different, though I do not think a more | 
favourable complexion, except as to the offi- | 
cers who assisted, for to commit an act of 
cruelty, under the colour of law, is only to! 
add another and a heavier thong to the lash! 
of oppression and injustice.” 

Maxwell, after opening the cause on be- 
half of the prosecution to the jury, read the | 
above article from the Evening Post of the | 
4th of November ; and the defendant adinit- | 
ting the publication, the prosecution was) 
rested. 

The defendant in opening the cause to the | 
jury, in the unexpected absence of his senior | 
counsel, stated, that to support a criminal 
prosecution for a libel, it was incumbent on} 
the prosecutor to show that the publication’ 
was made maliciously. As ina prosecution for | 
theft, it was necessary to show a felonious, 
intent, so malice was the very essence of a 
prosecution for a libel. Should it moreover | 
appear, that the facts, stated as the alleged. 
libel, were substantially true, then, by the; 
statute, (2 Vol. N. R. L. p. 553.) the de-| 
fendant would be entitled to a verdict of| 
acquittal, 

As it respected the charge of kidnapping, 
the defendant stated, that he should insist in 
his defence that the postscript, accompany- 
ing the publication, completely retracted | 
that charge, and that therefore it was not in| 
issue. And that for the purpose of repel- 
ling the allegation of malice, as applicable to 
the other charge in the indictment, he should 
eall a witness to explain the whole circum- 
stances, under which the alleged libel was 
published, and should then show certain acts 
committed by the defendant, amounting in 
substance to those stated in the paper read 
to the jury. 

Joseph Curtis was then called as a wit- 
ness on behalt of the defendant, to prove, 
that previvus to the time in which the above 
article appeared in the Evening Post, from 
certain representations made to him, he fur- 














nished the defendant with the matter jy 
writing, from which the publication in ques. 
tion was made, and that the publication 
corresponded, in substance, with the matier 
so furnished. 

Maxwell objected to this evidence, on 
the ground that the defendant, by the publi- 
cation of the libel, bad assumed the whole 
responsibility thereto attached : and that as 
malice was necessarily implied in the 
charge of kidnapping, the detendant should 
be precluded trom rebutting this implication, 
by testimony of the nature then offered. 

The defendant, denying that the kidnap- 
ping was in issue, argued to the court, that 
there was a manifest distinction in law, be- 
tween a private action for a libel, to reco- 
ver damages, and a crimmal prosecution tor 
the same offence. In the former case, the de- 
fendant must be answerable for consequen- 
ces, and should not shield himself by alleg- 
ing no malice; not so in the latter; tor here, 
malice must be expressly proved, on the 
part of the prosecution. But the evidence 
offered, was calculated to do away all inten- 
tion of malice on the part of the defendant. 

The court decided that the testimony was 
admissible ; at any rate, in extenuation of 
the offence. With regard to the distine- 
tion taken by the defendant, (above stated,) 
the court did not deem it necessary to give 
an opinion. 

Curtis stated in his testimony, that he was 
chairman to the Manumission Society in 
this city ; and that information came to him 
from two or three respectable persons, in 
relation to the seizure of Cato Richards, a 
coloured man, by Hatfield. Two of the in- 
formants made an aflidavit of the circum- 
stances under which such seizure was mace, 
in the police office, which the witness show- 
ed to the defendant, which he, merely put 
in order for publication in the shape i 
which it afterwards appeared. All the tacts 
stated in that publication, were communl- 
cated by the witness to the defendant; but 
a short time afterwards, and before the pape’ 
came out, learning that Hatfield, in the 
seizure, acted under a warrant from the 
Governor of this state, the witness gave In- 
formation of this fact to the defendant, upon 
which the postscript was added. 

The deiendant then called a number of 
witnesses, who proved that Cato Richards, 
in the beginning of November last, was €? 
gaged on board a ferryboat belonging ' 
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Cornelius Vanderbilt, plying between this 
city and Staten Island. On the arrival of 
this boat at Whitehall, Hatfield, who had 
another ferryboat, in which he came from 
Elizabethtown, in New-Jersey, came on 
board Vanderbilt’s boat, and collared Cato, 
and pushed him down backwards on the stern 
sheets of the boat, with violence, and tied 
his hands behind him. ‘Two of the police 
officers, who, with Hatfield, had watched on 
the wharf for the arrival of the boat in which 
Cato came, being called by Hatfield, assist- 
ed him; after which Cato went with them, 
on board of Hattield’s boat. 

Matthew Stevenson, one of the witnesses 
on behalf of the defendant, stated, that he 
saw Cato on his way from Vanderbilt's boat, 
to that of Hatfield, and he, the witness, then 
thought that he saw Cato spit blood: he was 
taken on board very roughly by Hatfield, 


who in forcing Cato into the hold, he thought, || 


stamped on his hand, which was on the 
combing, and otherwise treated him with 
cruelty. ‘Two other witnesses, swore to 
the employment of unnecessary violence, in 
executing the warrant. 

The defendant having rested on this evi- 
dence, Maxwell introduced a warrant, sign- 
ed by the Governor of this state, dated on 
the 2d November last, directed to the con- 
stables and marshals of this state, reciting a 
request from the Governor of New-Jersey, 
in pursuance of the constitution of the Uni- 
ted States, to have Cato Richarus, deliver- 
ed up as a fugitive from Justice in the lat- 
ter state, on a charge of felony, and direct- 
ing the officers aforesaid, to assist in the ap- 
prehension and delivery of the said Cato. 

On behalf of the prosecution, in relation 
to the charge of cruelty, Hatfield, Cato, and 


the officers were sworn, and denied that, 


there was any other violence used, than 
what was necessary as a measure of pre- 
caution, to prevent his escape. 


at which time, Hatfield was not even on 
board. Cato was kept in the hold, until 
the boat arrived near the Jersey shore, 
When he was suffered to come out. 

From the subsequent testimony it appear- 
ed, that Cato formerly resided in First-street 


| carried 
number of years with Hatfield, Cato, being 


51 


| in this city, amd was purchased by Hatfield, 
and carried into the state of New-Jersey. 
The wife of Cato was also purchased in 
this city, a number of years ago, and 
into that state. After staying a 


informed that he was free, left the service 
of Hatfield and came to thiscity. He after- 
wards went to New-Jersey, and induced his 
wife to leave the service of Hatfield, and 
she took away her bed, and the clothes 
which her child wore, and came with Cato 
to this city. 

To regain possession of his property, Hat- 
field complained to the Grand Jury in New- 
Jersey against Cato, fer stealing the woman 
and the other property ; on which an appli- 
cation was made to the Governor of New- 
Jersey, who granted the requisite applica- 
tion to the Governor of this state, upon which 
the warrant on which Cato was seized was 
issued. 

it further appeared, that Hatfield carried 
Cato to New-Jersey, by virtue of the war- 
rant, and cuntined him in jail, when Hatfield 
told him, that unless he would serve him for 
four years, he would put him in the state 
prison for five years, and that he, Cato, 
might take his choice. Whereupon Cato 
chose to serve Hatfield four years longer, 











That after. 
Cato left the boat in which he was taken, | 
he proceeded voluntarily to the other, and | 
was treated with some liquor on the way, | 
by Hatfield or some one in his company. | 
Instead of being thrown into the hold by | 
Hatfield, Cato went into the hold himself, | 


and executed a writing binding himself for 
that period. 

Alter the evidence was closed, the defend- 
ant insisted to the court and jury, that, ina 
criminal prosecution for a libel, it must ap- 
pear that the publication was made with a 
malicious intent. Should this essential in- 
gredient be wanting, on the part of the pro- 
secution, it would be as much impossible to 
sustain the charge, as in larceny to produce 
a conviction, without showing that the pri- 
soner perpetrated the oflence feloniously. 
In both cases the offence consists in the in- 
tention, which is the only and sure criterion 
of guilt or innocence. 

Sut in this case, from the evidence pro- 
duced on the part of the defendant, it clearly 
appears that the publication was made with- 
out malice. The information on which the 
publication was founded, was from a re- 
spectable source, and was believed authentic. 
The prosecutor was a perfect stranger to the 
defendant, who could not have been actuated 
hy any private resentment; and the only 
object of the publication, was to excite the 
public feeling against one who was believed 
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to be guilty of a flagrant outrage, against the | 
liberty of an unprotected mdividual. The: 
charge of kidnapping is completely done 
away by the postscript which accompanies 
it; the one is inseparable from the other, : 
and explanatory thereof; and the defendant | 
had hoped, that the public prosecutor would | 
have ingenuously abandoned that charge in. 
the indictment, which, in the publication, ' 
carries its own retraction. 

The true and only question in the case is, 
whether the seizure of Cato by the prose- 
cutor, was attended by acts of unnecessary 
cruelty on bis part. And here it is not ne- 
cessary that those acts should be proved pre- 
cisely as laid in the publication. The gra-'| 
vamen complained of in the publication, for | 
which alone the defendant is answerable, ' 
is, that an undue degree of cruelty was ex- | 
ercised in the seizure. If this allegation: 
has been substantially proved, it is sutlicient. 

The testimony adduced on behalf of the | 


defendant, clearly and positively shows, that | 
cruelty was exercised by Hattlield, while the 


testimony on his side, on that point, is ot a 
negative nature, and, therelore, is greatly 
overbalanced by that on the other side. 
The defendant turther contended, that 
Hatfield had no right, even with the warrant 
which bad been produced, to seize Cato and 
carry him out of the city. By being pur- 
chased and transported from this state, to 
which he originally belonged, into the state 
of New-Jersey, Cato thereby acquired his 
title to freedom, and his wife, ior the same 
reason, stood precisely in the same situation. 
(2 Vol. N. R.L. p. 208, sect. 24.) To make 
application to the Governor of New-Jersey, 
under a pretence that Cato was guilty of a 
felony in stealing his wife, who was then. 
already free, together with the trifling arti- 
cles which were hers, and under such pre- 
tence to obtain a warrant backed by the 
executive of this state, was a flagrant abuse 
of justice; and the subsequent conduct of | 


’ 


Hatfield, in seizing Cato in this city nen 





forcing him on board the boat, as disclosed 


in the testimony on both sides, was infamous | 


in the extreme. 
The defendant concluded by saying, that | 
he believed the jury would justify him in de- | 





claring, that he considered the conduct of 
Haifiel’, in this transaction, as base, cruel, 
infamous, and that he the defendant enter- | 
tained so hearty an abhorrence of an outrage | 
of this description, that, on the same grounds, | 
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should such a case again be presented, jg 
the same shape, he should not hesitate to 
make a similar publication to-morrow, 

Price, in an impressive address to the 
jury, adverted to the definition of a libel 
by Hamilton, adopted by the supreme court; 
(3 John. Cases, Case ot the People v. Cros. 
well ;) That a libel was ** a censorious or ridi- 
culing writing, picture, or sign, made witha 
mischievous and malicious intent, towards 
government, magistrates, or individuals,” 
The counsel contended that the publication, 
laid in the indictment, was made without 
malice, and from good and justifiable motives, 

Maxwell candidly admitted, that in this 
publication the defendant was not actuated 
hy any particular malice against Hattield; 
but that malice was to be inferred from the 
act of publishing the charge of kidnapping, 
which is made a telony by the statute. 

The postscript: accompanying the publi- 
cation, was rather an aggravation than a re- 
traction of the offence; tor while the de- 
fendant professes to state and explain facts, 
in the postscript, not embraced in the body 
vt the publication, he expressly aflixes an 
‘equal degree of public odium on Hatteld, 
|as he had done im the principal publication. 

The counsel contended, that it was the 
'duty of the delendant, when he found the 
| information on which the charge of kidnap- 
| ping was tounded incorrect, to have sup- 
pressed the piece entirely ; and that the 
manner in which that charge was explained 
in the postscript, aud the other reiterated, 
was indicative of malice. 

Nor did the counsel admit, that the testi- 
mony would warrant an-cxculpation of ihe 
defendant from the charge of cruelty, con- 
tained in the publication against Hatheld, 
On this head, he particularly adverted to 
the mode pointed out in the paper, in which 
Cato was thrown into the hold; and con- 
tended, that no part of the testimony war- 
ranted that particular allegation. 

His honour the Mayor observed to the 
i jury, that this case, {rom its nature, was cal- 





public interest; and it deserved their seti- 
ous attention, that to constitute a_ libel, 
malice, as contended by the defendant, was 
an essential ingredient. 

The important question, therefore, for the 
consideration of the jury is, whether this 
publication was made maliciously. 

The implication of malice is supposed. 
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from the publication of matter, in itself li- 


i cruelty. to 
tended on behalf of the defendant, that the 


' charge is retracted in the postscript, publish- 
' witb the information before him, in relation 
# 

‘to that charge, to have suppressed that part 


'as the postscript accompanies the charge, it 


> ‘ound the defendant not guilty. 
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bellous ; but this implication may be rebut- 
ted by testimony, and the publication ex- 
plained. 

There are two charges against John C. 
Hatfield, in this publication, on which the 
public prosecutor relies: kidnapping and 
In relation to the first, it is con- 


ed at the same time. Although, perhaps, it 
vould have been better for the defendant, 


entirely, yet the court is bound to say, that 


should be taken by the jury as explanatory 
thereof: and, according to the view which 
the court has taken of the subject, we think 
the charge of kidnapping substantially ex- | 
plained atvray. ‘The other charge against | 
Hatield, contained in this publication, is | 
cruelty : and on this subject the defendant 
descends to particulars, wherein he endea- 
yours to explain wherein the cruelty con- 
sisted. In one part of the publication it is 
stated, that Cato was plunged into the hold, 
head foremost, like a dead dog. This de- 
claration does not appear to be justified by 
any testimony introduced ; but it will rest 
with the jury to say, whether this charge of 
cruelty, as made in the publication, is not 
substantially supported by the testimony on | 
behalf of the detendant. 

On the whole, it appears to the court, | 
that the case resolves itself into the question, | 
Was this publication made maliciously ?! 
Should the jurors believe that it was made | 
With a malicious intent, and that the defend- | 
ant has not sufficiently explained it away, 





} 





| 
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> it will be their duty to convict ; otherwise, | 
to acquit the defendant. 


The jury, after retiring about five minutes, 


(BULL-BAITING—DISORDERLY HOUSE. ) 
MOSES NICHOLS’ CASE. 
Maxwexx, Counsel for the prosecution. 

Sintons, Counsel for the defendant. 
[tseems, that frequent collections of disorderly 
persons near the Louse of him who keeps as ani- 


inal for vull-baiting, do not render the house 
disorderly. 


The defendant was indicted for two mis- 
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the purpose of bull-baiting, and also for 
keeping a disorderly bouse. 

_ It appeared from the testimony of John 
Stewart, that he lives about a half mile trom 
the defendant, who lives in, or near, Love- 
lane; and that during the month of Februa- 
ry, as the witness was passing along the 
public highway, a large mob, some of which 
were on horseback, and others with dogs, 
were pursuing a female Urus, which belong- 
ed to the defendant. The animal was torn 
and mangled by the dogs, in a cruel man- 
ner, and was in a gore of blood. 

The witness further testified, that himself 
and other passengers along the highway, 
were annoyed and obstructed, and were 
liable to be injured. He had attempted to 
shoot the creature, but was threatened by 
the mob. 

No other evidence was introduced on the 
charge for keeping a disorderly house, and 
the jury, under the direction of the court, 
acquitted him on that indictment, and con- 
victed him on the other. 

The defendant was fined $100. His 
honour the Mayor, on pronouncing sentence, 
remarked, that the offence of which the de- 
fendant had been convicted, was new among 
us. The practice was cruel and barbarous 
in the extreme, and it was incumbent on 
the court, to suppress it, on its first appear- 
ances. 

— 


ALEXANDER CUSCADDEN’S CASE. 


Maxwett, Counsel for the Prosecution. 

Price, Counsel for the Defendant. 

A grocery licensed in the city of New-York is an 
inn, or tavern, and to keep a shuille board, and 
permit persons to play in such grocery, Is “ an 
offence against the people of this state by sta- 
tute.” (1 Vol. N. R. L. p. 178, sect. 8.) 

The defendant was indicted for keeping 

a disorderly house, in which he had, and kept, 

a certain shuflle board, and cards, contrary 

to the form of the statute ; and on the trial, 

it was proved by two women, that the de- 
fendant kept a grocery at 30 Lombardy- 
strect, in the city of New-York, in which 
he kept a shufile board, and that he was in 
the habit of harbouring their husbands, whom 
the women had often found playing at the 
shuffle board at unseasonable hours. 

Price contended, to the court and jury. 
that groceries licensed in this city, are not 
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act; and that the offence laid in the indict- 
ment, as proved, was not within the statute, 
because it did not appear, that the shuffle 
board was kept and used for the purpose of 
gambling. 

Maxwell, contra. 

His honour the Mayor expressed the opi- 
nion of the court very decidedly, that a 
licensed grocery, in this city, was an inn or 
tavern in contemplation of the statute, and 
that to keep a shuffle board in such grocery, 
whether gambling, or playing for money, 
was permitted or not, was in direct violation 
of the statute. 

He was found guilty by the jury, and sen- 
tenced to pay a fine of $5, and costs. 








(FRAUD—CONSPIRACY—FORGERY. ) 
JOSEPH HEATH’S CASES. 


Maxwe t, Counsel for the prosecution. | 
Garpinter and Mitcuetc, Counsel for the 

defendant. | 

ppendc | 

A conspiracy to obtain goods by false pretences, 

cannot be supported against a detendant, on the || 
ground, merely, that in his examination in the 
police, he alleged that a man living with the 
person in whose name the goods had been frau- 





dulently obtained by the defendant, had fold the , 
defendant to go and obtain such goods. 

That which in an examination appears to be a 
mere excuse, framed by the defendant for his | 
conduct in a fraudulent transaction, can never 
support a material allegation in an indictment, | 
which requires positive proof. 

The forgery of an order fur the delivery of goods, | 
against a person who, by reason of a legal disa- | 
bility, would not have been liable on such order, | 
had it, in truth, been genuine, is within the sta- 
tute. 


During the last term, the defendant was'| 
indicted for conspiring with divers persons, 
unknown to the grand jurors, to obtain di-| 
vers goods, of and from Jacob Bininger | 
and Abraham Bininger, by false pretences, | 
and that afterwards, in pursuance of such’ 
conspiracy, the defendant did actually ob-| 
tain from the said Biningers, a gallon of 
brandy, and other articles, specified in the. 
indictment, by pretending that he had been | 
sent by a Mrs. Whitehouse, of Park Place, | 
for the said goods, &c. ; and during this term, 
he was indicted for the forgery of an order| 
on Henry Ten Broeck, in favour of Eliza} 
Hi. Wells, for the delivery of goods. The | 


| 
| 
| 





order was in this form: | 


‘* Mr. Ten Broeck will oblige Mrs, We), 
with the following articles: q 

2 Pieces of Irish linen, 
18 Yards Lutestring ribbon, 

4 Yards cambrick, 

6 Yards crape, 

3 Black silk handkerchiefs, 

1 Yard linen cambrick, 

1 Yard comb muslin, 

3 pair silk gloves, 

Yonkers, March 31st, 18147. 

ELIZA WELLS” 

There was another indictment agains 
him, for obtaining the same goods by false 
pretences, against the peace of the people 
Ac. 

It appeared in evidence, on the travers 
of the first mentioned indictment, that the 
defendant came tothe store of Messrs. Bip. 
inger, and, in a hesitating manner, inquired 
lor the several articles laid in the indic. 
ment, among which he called for thre 
pounds of tea, for a Mrs. Whitehouse, « 
Park Place. As this was a greater quanti- 
ty of tea, than the lady had been in the 
habit of getting at the store, the clerk was 
suspicious, and asked the defendant if he 
was not mistaken in the quantity, and toll 
him, that he had better return to the lady, 
and inquire how much tea she wanted. 
The Jetendant went out, and shortly retun- 
ed, and said that he had made a mistake, 
for she wanted only a pound. This, with the 
other articles, was then delivered; and the 
clerk followed the defendant until he pss 
ed by the residence of Mrs. Whitehouse, 
when the clerk, by the direction of his prin: 
cipal, had the defendant arrested, and the 
goods taken out of his possession. 

It appeared further, that the defendant’ 
did not know Mrs. Whitehouse or her res! 
dence, and in his examination in the police, 
stated, among other things, that in walkin; 
along the street, he met a man who lived, 
er had lived, at Mrs. Whitehouse’s, which 
rian told hin to go to the Biningers and 
get the soods. , 

"Mitchell contended, that the defendant 
could not be found cuilty of a conspiracy: 
because no proof of that oflence had been 
produced. There was no evidence In this 
case, that two or more persons had combin- 
ed, for any purpose whatsoever ; and the 
admission of the defendant in his examin’ 
tion, concerning the directions of the stran 
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| fo sustain the charge of a conspiracy. 


cr in the street, could not possibly amount 
» a conspiracy. 

His honour the Mayor, without recurring 
o the indictment, charged the jury, that 
he offence of which the defendant was in- 
licted, was, substantially, for a traud, in 
ybtaining goods by false pretences. 

In principle, the offence fell within that 
lass of cases, Wherein persons, either by 


: ersonating others, or by representing thein- 


selves to be in particular situations, obtain- 


fed property, which, without such represen- 


ation, they would have been unable to 
obtain. 

The jury found the defendant guilty of a 
fraud. 

On the last day of the term, Gardinier 
moved in arrest of judgment, and for a new 
trial, contending, 1, That the indictment 
jur a fraud could not be supported, because 
the indictment was not under the statute, 
but merely concluded contra pacem. 

2. The indictment itself, as for a conspi- 
racy, Was insufficient. 

3. There was no evidence to support the 
charge of a conspiracy, which consists in 
ihe contederacy of two or more persons for 
on unlawtul purpose. The only proof on 
the subject of a conspiracy, was that alle- 
gation of the defendant, which appeared in 
tue examination concerning what the man 
told the detendant in the street. ‘This must 
be considered by every person, merely in 
the light of an excuse. 

Maxwell, contra. 

His honour the Mayor observed in his de- 
cision, that it did not occur to him on the 
trial, that the indictment was merely at com- 
mon law, and he did think, on that occa- 
sion, that the proof a ppeared to be insuflicient 
Un- 
der the impression that the indictment was 
under the statute for obtaining goods by false 
pretences, he had directed the jury to find 
the defendant guilty on that charge. It 
Was a material allegation in the indictment, 
that the defendant conspired with others: 
and, in the opinion of the court, that allega- 
tion could not be supported by that in the 
examination, which appears to have been 
lramed by the defendant, merely as an 
excuse. ‘The court, therefore, directed a 
new trial. 

Maxwell entered a nolle prosequi on the 


agctment, and the defendant was acquit- 
ted, 
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It appeared, on the traverse of the two 
last mentioned indictments, that, on the 3ist 
of March last, the prisoner came to the store 
of Ten Broeck, in this city, and presented 
the order; at the same time representing, 
that a son of Mrs. Wells having died, in the 
absence of her husband, she wanted a suit 
of mourning for the occasion. He gave, ap- 
parently, so correct and circumstantial an 
account of the situation of Mrs. Wells, and 
her family, that Ten Broeck did not hesitate 
to deliver the goods. Among other things, 
the prisoner represented that he was in a 
hurry, as he had to go twenty-five miles in 
returning. 

It appeared further, that the prisoner, the 
same day, obtained, in the name of Mrs. 
Cadwallader D. Colden, several hats, and 
a quantity of ribands of Margaret Banks, 
representing himself as the servant of Mr, 
Colden. 

After the introduction of this testimony, 
Gardinier contended to the court, that the 
prisoner ought to be acquitted, on two 
grounds : 

1. The order contained in the indictment, 
does not come within the statute as an or- 
der for the delivery of goods. It is a mere 
request in writing. 

2. This order is proved to have been 
forged on a feme covert, who could not 
legally enter into a contract of this nature. 
And it was contended, that when the two 
grounds were combined, a solid defence of 
the prisoner, at law, was formed. 

Maxwell, after reading the section of the 
statute, (1 Vol. R. L. p. 405, sect. 1,) con- 
tended, that the statute was broad and ex- 
tensive, and fully embraced the order in the 
indictment. 

The intention was to defraud; and whe- 
ther the forgery was committed on a feme 
covert or not, was wholly immaterial. The 
object was effected, and the mischief against 
which the statute was designed to guard, 
was accomplished. 

The court overruled the objections raised 
by the counsel for the prisoner, and he was 
immediately found guilty by the jury. By 
consent, the same evidence was taken by the 
jury without examining the witnesses, and 
the prisoner was immediately found guilty on 
the charge of obtaining goods by false pre- 
tences. ; 

He was sentenced to the State Prison ten 


years. 














; ' 


(FORGERY COUNTERFEITING. ) 
ICHABOD B. WARD’S CASE. 


Maxwe tt, Counsel for the prosecution. 
Price and Pua@nix, Counsel for the pri- 
soner. 


A man who is engaged with others in passing 
counterfeit money, though arrested by an arti- 
fice, is not, therefore, the less guilty. 

Felons cannot, with safety, place confidence in 
each other. 


The prisoner was indicted for forgery, in 
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livering the money to Burroughs, who haj 
been arrested as before mentioned, 

It appeared that Burroughs had been de. 
manded by the executive of Pennsylvania, 
and delivered up as a fugitive from justice, 
It further appeared by a great number of 
respectable witnesses, that the prisoner was 
a man unsuspected of crime in New-Jersey, 


and bore an excellent character. 
! 


It was strenuously urged to the jury, on be. 


_half of the prisoner, that the circumstances jp 
this case, forbid the conclusion that the pri. 





having in his possession, with an intention of | 
passing, one $5 and one $10 counterieit bill | 
on the Merchant’s Bank in this city, and a | 
$3 bill on the Paterson Bank, and for hav- | 
ing the same bills in his possession, with an | 
intention of passing them. | 

It appeared in evidence, that previous to 
the 12th of February last, a man by the 
name of John Burroughs, who had fled from 
Puiladelphia as a fugitive from justice, came 
to this city, and was arrested by the police. 
Under the expectation of favour, he was 
willing to discover to the police his accom- 
plices in crime, and actually wrote a letter 
as a lure to the prisoner, then in New-Jersey, 
to induce him to come to No, 25 Thomas- 
street in this city, at a particular day, and 
bring with him a quantity of counterfen 
money. This letter, however, was never 
sent; and Jacob Hays, from information re- 
ceived, the nature of which did not particu- | 
Jarly appear, on the 12th of February, ar-' 
rested the prisoner near the park. A con- 
siderable quantity of counterfeit money was 
found in his possession, and he was com- 
mitted for trial. 

From the questions put to the witnesses | 
on the behalf of the prosecution, on their 
cross-examination, it appeared that the 
counsel wished to show that an artifice had 
been resorted to on the pari of the police, 
to induce the prisoner to come to the city, 
for the purpose of arresting him; but the 
nature of this artifice did not appear. 

It appeared from the examination of the 
prisoner, that the counterfeit money found 
in his possession, was left with him by Bur- 
roughs, and that Burroughs afterwards had 
a conversation with him, and requested him 
to bring the money to No. 25 Thomas-street, 
for the purpose of selling the same to a man 
Who would give $25 fora hundred. That 
he came to this city for the purpose of de- 





i he had not attempted to pass it. 


soner had this money in his possession, with, 
the felonious intent laid in the indictment 
It had been in his possession a long time, and 
He had 
been decoyed by a stratagem into this city, 
where he came in search of Burroughs, 
merely to deliver it into his hands; and 


| there is reason to believe, that the police 








was instrumental in alluring him from his 
residence in New-Jersey, into this city. 
The counsel contended, trom these circum- 
stances, that this was at the least a case o! 
doubt, and that the excellent character oi 
the prisoner entitled him to an acquittal. 

Maxwell, in an impressive argument to 
the jury, contended that the prisoner, what- 
ever may have been bis character in New- 
Jersey, had been concerned with a gang of 
counterfeiters, and, manifestly came to 
this city for the purpose of passing this mo- 
ney to Burroughs, or some other person. 
Whether an artifice had been resorted to ot 
not, to draw the prisoner from his retreat, 
was immaterial, and furnishes no excuse; 
for, should the jury believe, from the facts 
and circumstances in this case, that the pr- 
soner brought the counterfeit money from 
New-Jersey, to pass it to Burroughs, or to 
sell it to any other person, the jury must 
convict the prisoner. 

His honour the Mayor, in his charge to 
the jury, stated the circumstances In the 
case operating in favour of, and agaist the 
prisoner, and concluded by saying, that il 
the jury believed, that the intention of the 
prisoner in coming to this city, was merely 
to deliver the money to Burroughs, from 
whom he received it, and that he was not 
otherwise concerned, it would be their duty 
to acquit him; but, on the other hand, 
should the jury believe that the prisoner !0- 
tended to pass this money, to Burroughs, 0 
any other person, for the purpose of having 
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it put ia circulation, it would be their duty 
to find him guilty. 

The prisoner was found guilty, and re- 
commended by the jury to mercy. His 
sentence was suspended, and we under- 
stand he has been pardoned. 


GENERAL ANTHONY MORALE’S 
CASE. 


Maxwext, Counsel for the Prosecution. 
Price, Counsel for the Prisoner. 


A great man may do a little thing. 


The prisoner is a foreigner; and during 
the trial and on receiving sentence, he re- 
presented himself to be an officer of high 
rank in the Dutch army. He was tried on 
two indictments for forgery: in forging a 
check on the Manhattan Company for $15, 
in favour of David Anderson, and passing it 
to Francis Le Forest, and for passing a coun- 
terfeit bill of $10, on the Mechanic’s Bank, 
lo the same person. 

It appeared from the testimony, that on 
the 22d Feb. last, the prisoner applied to 
Le Forest, a barber, to lend him $1 to pay 
for board. Le Forest hesitated ; whereupon 
the prisoner showed the other the check, 
told him it was good, and, finally, passed it 
to Le Forest as a pledge for 5s. 6d. the dif- 
fereace between what the prisoner before 
owed Le Forest and the dollar. The pri- 
soner was to pay Le Forest in a few days, 
but before the time had elapsed, it was ascer- 
tained that the check was a forgery. Le 
Forest, in presence of John B. Sauvage, 
called on the prisoner, who at first denied 
the forgery of the check, but, in the course 
of the interview, admitted that he drew the 
check. 

The proof on the other indictment was 
full as conclusive. 

When brought up on the last day of the 
term, the prisoner addressed the court, pray- 
ing to have his sentence suspended until the 
hext term, for the purpose of procuring ma- 
terial testimony from Philadelphia. He al- 
leged, that it was absurd to suppose that an 
oflicer of his rank shuuld be guilty of passing 
the check for such a trifle, for the purpose 
ol traud, ; 
_ He was seatenced seven years to the 
State Prison. 


(COINING—COUNTERFEITING. ) 


DEMUS D. WEAVER, ISAAC CHAM- 
BERLAIN, and WILLIAM THOMP- 
SON’S CASES, 

Maxwe tt, Counsel for the Prosecution. 


Dr. Granam, B. Garventer, and Price, 
Counsel Jor the Prisoners. 


Where a man is indicted for having in his pose 
session, with an intention of passing, a counters 
feit bill, the public prosecutor, for the purpose 
of showing such intention, will be permitted to 
prove, that at the time the prisoner was arrested 
by the police officers, he was engaged, with 
others, in coining false money. 

It seems, however, that the possession of a single 
counterfeit bill, unaccompamed by any circums 
stances tending to show the intention of passing 
it, except being engaged in a distinct species of 
crime, will be insufficient to produce a convic- 
tion. 

Weaver was indicted for having in pos 
session, with an intention of passing, a couns 
terfeit bill of $50, on the Manhattan Bank, 
and the three prisoners were indicted under 
the sixth section of the statute, (R. L. p. 406, 
sect. 5 and 6,) for forging and counterfeiting, 
and having in possession with the intention of 
passing, one counterfeit Spanish dollar, and 
several American coined 26 cent pieces. 

It appeared from the testimony of Jacob 
Hays, on the traverse of the indictment 
against Weaver, that about ten o'clock at 
night, on the 20th of March, several of the 
police officers broke open a chamber door in 
the house of Silent Graves, at the corner of 
Henry and Market streets, and found Cham- 
berlain and Thompson in the room, and the 
other prisoner hanging at the window by his 
arms. The officers drew him into the house, 
and found in his possession the bill laid in 
the indictment, and several coined counters 
leit 25 cent pieces. 

Maxwell offered to show, that at this time 
the prisoner, with the others, was concerned 
in that room in coining false money. He 
offered this testimony as a strong circums 
stance to show the quo animo. 

Price objected to the evidence, on the 
ground that the offence of coining false mo- 
ney, and having counterfeit bank bills in 
possession, with an intention of passing them, 
were distinct offences, and, therefore, the 
quo animo could not be shown by such tes 
timony. —: 

The court decided the question in favour 
of the prosecution. It was then proved, om 
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behalf of the prosecution, that the officers 


found a fire in the room, a ladle for melting 
metal, some of which had run on, and under, 
the hearth. Ona close search, there was 
found, in a knot-hole in the floor, a die or 
mould for casting Spanish dollars, the im- 
pression of which was very exact: and at 
the time it was drawn forth from under the 
floor, it was hot. A number of other inge- 
nious implements for coining were found, 
and the pieces appeared to have been made 
from a metal or mixture of metals consider- 
ably harder than pewter, but of little sound. 
Weaver, before he was taken, threw several 
of the 25 cent pieces from his possession in- 
to the street on the pavement below. 

It clearly appeared that this was but a first 
trial, and that the scheme was detected in 
its inception. 

After the evidence had closed, his honour 
the Mayor charged the jury, that it appeared 
from the evidence, that the prisoner was a 
principal in business of a ditlerent concern 
than that laid in the indictment, and that, 
on the whole, the court considered the tes- 
timony too slight to warrant a conviction. 

He was acquitted. 

From the testimony on the trial against 
the three prisoners, it further appeared, that 
Weaver, having leit his wife, the daughter 
of Chamberlain, one of the prisoners, put up 
at this house, and occupied the room in 
which the arrest took place. The two pri- 
soners came to see him, and it appeared that 
he was exhibiting a specimen of his skill to 
his visiters, to induce them to become con- 
cerned in the business. 

Some testimony of the previous good cha- 
racter of Chamberlain and Thompson was 
shown, and after one of the best speeches of 
Dr. Graham, wherein he endeavoured to cast 
the odium of the whole transaction on Wea- 
ver, the jurors acquitted Thompson and 
Chamberlain, and pronounced the other 


guilty. 
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Youth and beauty excite pity towards a female, 
in an unfortunate situation; but jurors may be 
often mistaken in the object of their compassion. 


Both the prisoners were young, the 
figure, complexion, and countenance of 
both, indicated innocence in their earlier 
days, and proclaimed what they might have 
been: and both were, equally, unfortunate. 

Eliza Miller, habited as a young female 
belonging to the society of Friends, was in- 
troduced to a box in the court-room, which 
is, alternately, filled by human beings, which, 
taken in the aggregate, compose a mass 
more heterogeneous than the most ardent 
imagination can conceive— 


‘¢ Gorgon, and Hydra, and Chimere dire.” 


This woman, during the last term, was 
indicted for petit larceny, in stealing six 
gowns, and divers other articles of women’s 
cluthing, the property of Stephen Mealy. 

It appeared in evidence, that the prisoner 
had been lured from the home of a tender 
mother, named Ann Maria Miller, of the 
city of Philadelphia, by one in whom she, 
the prisoner, bad confided as a friend—a 
lover. He left her, and she was * Cast 
abandoned on the world’s wide stage.” 
She came to the house of the gentleman 
above named, as the owner of the goods, 
who, with a hospitality characteristic of a 
citizen of New-York, afforded a shelter to 
the poor, houseless wanderer. 

She staid several weeks in his family, 
Was very industrious and circumspect in her 
conduct, and became a companion to the 
daughters. By some strange fatality, bow- 
ever, atter having been in the habit of bor- 
rowing and wearing the gowns and other 
dress of the daughters, she left the house, 


with the articles laid in the indictment in 
-her possession ; but, from several circum- 


| 


| 


He was sentenced to the State Prison | 


for life. 


—_— —- 


ELIZA MILLER & JANE BIBBIN’S 
CASES. 


Where a young female stranger appears more || 
unfortunate than guilty, the court will, after her || 


| 
} 
| 





stances adduced in evidence, it appeared 
that she was not actuated by a felonious 
intent, and was rather unfortunate than 
criminal, 

Under the peculiar circumstances of the 
case, the jury, under the direction of the 
court, did not hesitate in acquitting the pri- 
soner ; and it having been suggested to the 


court, that the mother had written to this 


city, from Philadelpbia, for information con- 
cerning her lost child, the court directed 
her to be delivered to the commissioner of 


acquittal by a jury, make arrangements to have the Alms-house, for the purpose of having 
\' her sent home. 


her conveyed to her friends. 








lale, 
y be 
‘ion, 
the 
of 
lier 
ave 
ite. 
ale 
in- 
ich 
sh, 
18s 


nt 


jun. Joseph Baanan, and Lydia Jackson, 
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Jane Bibbin was indicted for petit larce- 
ny, in stealing Six silver table-spoons, of the 
ralue of $3 each, the property of Catherine 
King. 

It clearly appeared that the prisoner stole 
the spoons, and carried them to Margaret 
Evans, and left them in pawn for a bonnet. 

No evidence appearing in ber favour, as 
she was a young female in an unfortunate 
situation, she was allowed by the court to 
tell her own story to the jury. She related 
to them, that she came from the country and 
put up with a sister, who gave her the 
spoons and sent her for the bonnet. 

The jury, being compelled from the tes- 
timony in the case to find her guilty, never- 
theless, by reason of her youth, recom- 
mended her to mercy. 

She was discharged by the court, and 
before the sessions closed, was brought yang 
court, on a charge for stealing after ber dis- 
charge. 

She was sentenced to the Penitentiary 
one year. 





SUMMARY. 
GRAND LARCENY. ) 

Susan Johnson, for stealing a sum of mo- 
ney in gold, amounting to $243, the pro- 
perty of Peter B. Blandino ; 

John E. Hobday, for stealing $53,50, in | 
silver coin, from on board the schooner | 
George, the property of John Baxter ; 

William Mason, tor stealing a quantity of 
clothes, and a sum of money in silver coin, 
the property of Peter ‘Tyson, from on board | 
the schooner Mary, were each convicted of | 
this offence. 

The sentences of Susan Johnson and Ma- 
son were suspended, and the other was 
sentenced to the state prison three years 
and a day. 





(PETIT LARCENY.) 


Peter Traphagan, Edward Cummings, |, 
Samuel Fields, Timothy Logan, John R.}: 


Davis, Stephen N. Williams, William King, 
Mary Davis, Philip Sambo, Henry Griffin, 


Were each convicted of this offence, and all 
except the last sentenced to the peniten- 
lary: the four first named for three years 
each, the fifth for two years, the four follow- 
ing for one year each, Griffin for six months. 
and Baanan for sixty days to the same place, 





| 


MARINE COURT. 
BEFORE 
Heny Wueaton, 
Rosert Swantoy, and 
Joun B. Scorr, 
DANIEL CHEENY v. JOHN R. LIVING- 
STON. 
Anxtuon, Counsel for the plaintiff. 
Stosson, Counsel for the defendant. 


Esqutres, 
Justices. 


| During the voyage of a letter of marque vessel 
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aad Jackson was fined six cents.. 


delivered by Mr. Justice Wheaton : 


belonging to the United States, from a port in 
France to New-York, on board of which the 
plaintiff shipped as a seaman, in France, the 
said vessel captured a prize, on board of which 
the plaintiff was put as one o! the prize crew ; 
which prize was recaptured by the enemy, and 
the plaintiff detained as a prisoner of war, un- 
til the peace. The vessel on board of which he 
shipped, arrived in safety. It was held, in an 
action brought by the seaman, for his wages 
during the whole period of his detention, that 
he was entitled to recover wages only up to the 
time of the arrival of the letter of marque in 
New-York. 


The following opinion in this cause w 


This is an action of assumpsit, in which 


the plaintiff declares, 1. For wages as a 
seaman on board the Galloway, 


on a 
voyage from Nantz to New-York, at 45 dol- 
lars per month, being the highest rate of 
wages at the time in the port of Nantz. 
2. For work and labour as a seaman in the 
port of Nantz, at 20 dollars per month. 
3. Upon a special count, (same as the first,) 
with an averment that the Galloway was a 
letter of marque, and captured a prize on 
her said voyage, and put the plaintiff on 
board as one of the prize crew, which prize 
was recaptured, and the plaintiff detained as 
a prisoner of war, until the peace, and that 
the Galloway arrived in safety in a port 
of the United States. 

It appears in evidence, that the Gallo- 


way sailed on the 10th December, 1815, 
‘captured the prize on board which the 


plaintiff was put, on the 19th December, 
1813, and which was recaptured on the 
24th, the plaintiff detained as a prisoner of 
war, until the ratification of the treaty of 
peace, and arrived here on the 10th June, 
1815, the Galloway having arrived at Cas- 
tine on the 9th April, 1814. 

On these facts, two questions were made 
at the bar, Ist, Whether the seaman was 


the prize taken by the Galloway’ 2d. Whe- 





ther he was entitled to wages after the ar» 


entitled to his wages after the recapture of 
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rival of the Galloway at Castine, up to the 
time of his own arrival in the United States ? 

Upon the first question, the court have no 
doubt that the plaintiffs wages did not cease 
at the recapture of the prize. ‘Though it 
was his mistortune to be separated from the 
Galloway, it was her fortune to arrive sate, 
having earned freight, which is the mother of 
wages, Even had she been captured, and 
restured, or recaptured, all the authorities 
Jagree, that in a case of a seaman hired by 
the month, who is separated (without any 
fault of his own) from the ship, he is enti- 
tled to wages for the whole voyage of the 
ship. 

We are therefore of the opinion, that the 
only question of doubt or difficulty in the 
present case, is, as to the wages from the 
termination of the voyage, on the 9th of 
April, 1814, to the plaintiff’s arrival in the 
United States, on the 10th of June, 1815. 

All the cases cited at the bar, differ from 
the present in two material circumstances. 
Ist, That the Galloway was an armed and 
commissioned vessel. 2dly, That those 
were cases where the vessels, on board 
which the seamen had engaged to serve, 
were captured. 

1. A letter of marque has a double cha- 
racter; that of a merchant vessel, and that 
of a vessel armed for the purposes of war. 
In her mercantile character, the seamen are 
entitled to wages for their services on 
board. In her military character, they are 


entitled to share inthe prizes made by her] 


during the voyage. As mariners and as 
combatants, they are entitled to their re- 
spective compensation in those capacities, 
and must run the risks attending each. The 
risk which the policy of the maritime law 
imposes upon them as mariners, is that of 
losing their wages in case the ship is lost. 
by capture or otherwise. ‘The risk imposed 
upon them by the law of war is, the peril 
of war—the hazard of losing their lives and 
liberties. Qui commodum sentit, sentire de- 
het et onus. The seaman who enters on 
board a letter of marque, is sufficiently com- 
pensated for his services as a mariner, if he 
receives wages for the same time with the 
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rest of the mariners. He cannot entitle 
himself to more wages, in his capacity of a 
mariner, on account of an accident bappen- 
ing to him in his capacity of a combatant. 
The one is compensated by wages; the 
other, by prize money—and the authorities 
cited by the learned counsel for the plaintiff, 
(tor a different purpose,) show, that he is 
entitled to share in the prizes made in the 
whole course of the voyage, as well subse- 
quent to, as before his separation from the 
vessel. 

2. In every case cited at the bar, the 
vessel on board which the seamen had en- 
gaged to serve, was herself captured, and 
they were thus separated from ber. But 
in this case the principal vessel, the Gallo- 
way, arrived safe at her destined port; 
whilst the accessory, the prize, was recap- 
tured. ‘The seaman, in this case, was not 
separated from the ship by her capture. 
He was separated from her by an accident, 
the risk of which he bad agreed to run, in 
his capacity of a combatant, and which 
was to be compensated by his chance of 
sharing in the prizes made in the course of 
the voyage. Had the Galloway herself 
been captured, and afterwards recaptured 
or restored, and the plaintiff, in the mean 
time, separated from her, the case would 
have been that of Brooks v. Dorr, et. al., (2 
Mass. T. R. 39.;) and we should then have 
been compelled to consider the weight of 
the authority of that case, and how far it 
is reconcileable with the adjudications of 


the high court of admiralty in England, and 
the district court of Pennsylvania. 


But the 
peculiar circumstances of the present case, 
distinguish it from all those which have been 
heretofore adjudged, and in the absence of 
precedents applicable to its decision, we 
are obliged to apply to it those principles 
which are suggested by analogy and natural 
ustice, 

Judgment for the plaintiff, for his wages, 
at 20 dollars per month, from the 25th July, 
1813, to the 10th December, 1813, and at 
28 dollars per month, from that day to the 
9th April, 1814, deducting 55 dollars paid 
in advance. 














